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not be ‘‘reasonable compensation.” De-
pending upon the facts and cir-
cumstances of the particular situation,
compensation which is not excessive
under 26 CFR 1.162-7 may, nevertheless,
not be ‘‘reasonable compensation”
within the meaning of sections 408(b)(2)
and 408 (c¢)(2) of the Act.

[42 FR 32393, June 24, 1977]

§2550.408e Statutory exemption for
acquisition or sale of qualifying em-
ployer securities and for acquisi-
tion, sale, or lease of qualifying em-
ployer real property.

(a) General. Section 408(e) of the Em-
ployee Retirement Income Security
Act of 1974 (the Act) exempts from the
prohibitions of section 406(a) and
406(b)(1) and (2) of the Act any acquisi-
tion or sale by a plan of qualifying em-
ployer securities (as defined in section
407(d)(5) of the Act), or any acquisition,
sale or lease by a plan of qualifying
employer real property (as defined in
section 407(d)(4) of the Act) if certain
conditions are met. The conditions are
that:

(1) The acquisition, sale or lease
must be for adequate consideration
(which is defined in paragraph (d) of
this section);

(2) No commission may be charged di-
rectly or indirectly to the plan with re-
spect to the transaction; and

(3) In the case of an acquisition or
lease of qualifying employer real prop-
erty, or an acquisition of qualifying
employer securities, by a plan other
than an eligible individual account
plan (as defined in section 407(d)(3) of
the Act), the acquisition or lease must
comply with the requirements of sec-
tion 407(a) of the Act.

(b) Acquisition. For purposes of sec-
tion 408(e) and this section, an acquisi-
tion by a plan of qualifying employer
securities or qualifying employer real
property shall include, but not be lim-
ited to, an acquisition by purchase, by
the exchange of plan assets, by the ex-
ercise of warrants or rights, by the
conversion of a security, by default of
a loan where the qualifying employer
security or qualifying employer real
property was security for the loan, or
in connection with the contribution of
such securities or real property to the
plan. However, an acquisition of a secu-
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rity shall not be deemed to have oc-
curred if a plan acquires the security
as a result of a stock dividend or stock
split.

(c) Sale. For purposes of section 408(e)
and this section, a sale of qualifying
employer real property or qualifying
employer securities shall include any
disposition for value.

(d) Adequate consideration. For pur-
poses of section 408(e) and this section,
adequate consideration means:

(1) In the case of a marketable obli-
gation, a price not less favorable to the
plan than the price determined under
section 407(e)(1) of the Act; and

(2) In all other cases, a price not less
favorable to the plan than the price de-
termined under section 3(18) of the Act.

(e) Commission. For purposes of sec-
tion 408(e) and this section, the term
“‘commission” includes any fee, com-
mission or similar charge paid in con-
nection with a transaction, except that
the term ‘‘commission” does not in-
clude a charge incurred for the purpose
of enabling the appropriate plan fidu-
ciaries to evaluate the desirability of
entering into a transaction to which
this section would apply, such as an ap-
praisal or investment advisory fee.

[45 FR 51197, Aug. 1, 1980]

§2550.408g-1 Investment advice—par-
ticipants and beneficiaries.

(a) In general. (1) This section pro-
vides relief from the prohibitions of
section 406 of the Employee Retirement
Income Security Act of 1974, as amend-
ed (ERISA or the Act), and section 4975
of the Internal Revenue Code of 1986, as
amended (the Code), for certain trans-
actions in connection with the provi-
sion of investment advice to partici-
pants and beneficiaries. This section,
at paragraph (b), implements the statu-
tory exemption set forth at sections
408(b)(14) and 408(g)(1) of ERISA and
sections 4975(d)(17) and 4975(f)(8) of the
Code. The requirements and conditions
set forth in this section apply solely
for the relief described in paragraph (b)
of this section and, accordingly, no in-
ferences should be drawn with respect
to requirements applicable to the pro-
vision of investment advice not ad-
dressed by this section.

(2) Nothing contained in ERISA sec-
tion 408(g)(1), Code section 4975(f)(8), or
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this regulation imposes an obligation
on a plan fiduciary or any other party
to offer, provide or otherwise make
available any investment advice to a
participant or beneficiary.

(3) Nothing contained in ERISA sec-
tion 408(g)(1), Code section 4975(f)(8), or
this regulation invalidates or other-
wise affects prior regulations, exemp-
tions, interpretive or other guidance
issued by the Department of Labor per-
taining to the provision of investment
advice and the circumstances under
which such advice may or may not con-
stitute a prohibited transaction under
section 406 of ERISA or section 4975 of
the Code.

(b) Statutory exemption—(1) General.
Sections 408(b)(14) and 408(g)(1) of
ERISA provide an exemption from the
prohibitions of section 406 of ERISA for
transactions described in section
408(b)(14) of ERISA in connection with
the provision of investment advice to a
participant or a beneficiary if the in-
vestment advice is provided by a fidu-
ciary adviser under an ‘‘eligible invest-
ment advice arrangement.” Sections
4975(d)(17) and (f)(8) of the Code contain
parallel provisions to ERISA sections
408(b)(14) and (g)(1).

(2) Eligible investment advice. For pur-
poses of section 408(g)(1) of ERISA and
section 4975(f)(8) of the Code, an ‘‘eligi-
ble investment advice arrangement”
means an arrangement that meets ei-
ther the requirements of paragraph
(b)(3) of this section or paragraph (b)(4)
of this section, or both.

(3) Arrangements that use fee leveling.
For purposes of this section, an ar-
rangement is an eligible investment
advice arrangement if—

(i)(A) Any investment advice is based
on generally accepted investment theo-
ries that take into account the historic
risks and returns of different asset
classes over defined periods of time, al-
though nothing herein shall preclude
any investment advice from being
based on generally accepted invest-
ment theories that take into account
additional considerations;

(B) Any investment advice takes into
account investment management and
other fees and expenses attendant to
the recommended investments;

(C) Any investment advice takes into
account, to the extent furnished by a
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plan, participant or beneficiary, infor-
mation relating to age, time horizons
(e.g., life expectancy, retirement age),
risk tolerance, current investments in
designated investment options, other
assets or sources of income, and invest-
ment preferences of the participant or
beneficiary. A fiduciary adviser shall
request such information, but nothing
in this paragraph (b)(3)(i)(C) shall re-
quire that any investment advice take
into account information requested,
but not furnished by a participant or
beneficiary, nor preclude requesting
and taking into account additional in-
formation that a plan or participant or
beneficiary may provide;

(D) No fiduciary adviser (including
any employee, agent, or registered rep-
resentative) that provides investment
advice receives from any party (includ-
ing an affiliate of the fiduciary ad-
viser), directly or indirectly, any fee or
other compensation (including com-
missions, salary, bonuses, awards, pro-
motions, or other things of value) that
varies depending on the basis of a par-
ticipant’s or beneficiary’s selection of
a particular investment option; and

(ii) The requirements of paragraphs
(b)), (6), (7), (8) and (9) and paragraph
(d) of this section are met.

(4) Arrangements that use computer
models. For purposes of this section, an
arrangement is an eligible investment
advice arrangement if the only invest-
ment advice provided under the ar-
rangement is advice that is generated
by a computer model described in para-
graphs (b)(4)(1) and (ii) of this section
under an investment advice program
and with respect to which the require-
ments of paragraphs (b)(5), (6), (7), (8)
and (9) and paragraph (d) are met.

(i) A computer model shall be de-
signed and operated to—

(A) Apply generally accepted invest-
ment theories that take into account
the historic risks and returns of dif-
ferent asset classes over defined peri-
ods of time, although nothing herein
shall preclude a computer model from
applying generally accepted invest-
ment theories that take into account
additional considerations;

(B) Take into account investment
management and other fees and ex-
penses attendant to the recommended
investments;
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(C) Appropriately weight the factors
used in estimating future returns of in-
vestment options;

(D) Request from a participant or
beneficiary and, to the extent fur-
nished, utilize information relating to
age, time horizons (e.g., life expect-
ancy, retirement age), risk tolerance,
current investments in designated in-
vestment options, other assets or
sources of income, and investment
preferences; provided, however, that
nothing herein shall preclude a com-
puter model from requesting and tak-
ing into account additional informa-
tion that a plan or a participant or
beneficiary may provide;

(E) Utilize appropriate objective cri-
teria to provide asset allocation port-
folios comprised of investment options
available under the plan;

(F) Avoid investment recommenda-
tions that:

(1) Inappropriately favor investment
options offered by the fiduciary adviser
or a person with a material affiliation
or material contractual relationship
with the fiduciary adviser over other
investment options, if any, available
under the plan; or

(2) Inappropriately favor investment
options that may generate greater in-
come for the fiduciary adviser or a per-
son with a material affiliation or mate-
rial contractual relationship with the
fiduciary adviser; and

(G)(I) Except as provided in para-
graph (b)(4)({)(G)(2) of this section,
take into account all designated in-
vestment options, within the meaning
of paragraph (c)(1) of this section,
available under the plan without giving
inappropriate weight to any invest-
ment option.

(2) A computer model shall not be
treated as failing to meet the require-
ments of this paragraph merely be-
cause it does not make recommenda-
tions relating to the acquisition, hold-
ing or sale of an investment option
that:

(i) Constitutes an annuity option
with respect to which a participant or
beneficiary may allocate assets toward
the purchase of a stream of retirement
income payments guaranteed by an in-
surance company, provided that, con-
temporaneous with the provision of in-
vestment advice generated by the com-
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puter model, the participant or bene-
ficiary is also furnished a general de-
scription of such options and how they
operate; or

(i1) The participant or beneficiary re-
quests to be excluded from consider-
ation in such recommendations.

(ii) Prior to utilization of the com-
puter model, the fiduciary adviser shall
obtain a written certification, meeting
the requirements of paragraph (b)(4)(iv)
of this section, from an eligible invest-
ment expert, within the meaning of
paragraph (b)(4)(iii) of this section,
that the computer model meets the re-
quirements of paragraph (b)(4)(i) of this
section. If, following certification, a
computer model is modified in a man-
ner that may affect its ability to meet
the requirements of paragraph (b)(4)(i),
the fiduciary adviser shall, prior to uti-
lization of the modified model, obtain a
new certification from an eligible in-
vestment expert that the computer
model, as modified, meets the require-
ments of paragraph (b)(4)(i).

(iii) The term ‘‘eligible investment
expert” means a person that, through
employees or otherwise, has the appro-
priate technical training or experience
and proficiency to analyze, determine
and certify, in a manner consistent
with paragraph (b)(4)(iv) of this sec-
tion, whether a computer model meets
the requirements of paragraph (b)(4)(1)
of this section; except that the term
‘“‘eligible investment expert’” does not
include any person that: Has any mate-
rial affiliation or material contractual
relationship with the fiduciary adviser,
with a person with a material affili-
ation or material contractual relation-
ship with the fiduciary adviser, or with
any employee, agent, or registered rep-
resentative of the foregoing; or devel-
ops a computer model utilized by the
fiduciary adviser to satisfy this para-
graph (b)(4).

(iv) A certification by an eligible in-
vestment expert shall—

(A) Be in writing;

(B) Contain—

(I) An identification of the method-
ology or methodologies applied in de-
termining whether the computer model
meets the requirements of paragraph
(b)(4)(Q) of this section;
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(2) An explanation of how the applied
methodology or methodologies dem-
onstrated that the computer model
met the requirements of paragraph
(b)(4)(Q) of this section;

(3) A description of any limitations
that were imposed by any person on
the eligible investment expert’s selec-
tion or application of methodologies
for determining whether the computer
model meets the requirements of para-
graph (b)(4)(i) of this section;

(4) A representation that the method-
ology or methodologies were applied by
a person or persons with the edu-
cational background, technical train-
ing or experience necessary to analyze
and determine whether the computer
model meets the requirements of para-
graph (b)(4)(1); and

(5) A statement certifying that the
eligible investment expert has deter-
mined that the computer model meets
the requirements of paragraph (b)(4)(i)
of this section; and

(C) Be signed by the eligible invest-
ment expert.

(v) The selection of an eligible in-
vestment expert as required by this
section is a fiduciary act governed by
section 404(a)(1) of ERISA.

(5) Arrangement must be authorized by
a plan fiduciary. (i) Except as provided
in paragraph (b)(5)(ii) of this section,
the arrangement pursuant to which in-
vestment advice is provided to partici-
pants and beneficiaries pursuant to
this section must be expressly author-
ized by a plan fiduciary (or, in the case
of an Individual Retirement Account
(IRA), the IRA beneficiary) other than:
The person offering the arrangement;
any person providing designated in-
vestment options under the plan; or
any affiliate of either. Provided, how-
ever, that for purposes of the pre-
ceding, in the case of an IRA, an IRA
beneficiary will not be treated as an af-
filiate of a person solely by reason of
being an employee of such person.

(ii) In the case of an arrangement
pursuant to which investment advice is
provided to participants and bene-
ficiaries of a plan sponsored by the per-
son offering the arrangement or a plan
sponsored by an affiliate of such per-
son, the authorization described in
paragraph (b)(5)(i) of this section may
be provided by the plan sponsor of such

29 CFR Ch. XXV (7-1-13 Edition)

plan, provided that the person or affil-
iate offers the same arrangement to
participants and beneficiaries of unaf-
filiated plans in the ordinary course of
its business.

(iii) For purposes of the authoriza-
tion described in paragraph (b)(5)(i) of
this section, a plan sponsor shall not be
treated as a person providing a des-
ignated investment option under the
plan merely because one of the des-
ignated investment options of the plan
is an option that permits investment in
securities of the plan sponsor or an af-
filiate.

(6) Annual audit. (i) The fiduciary ad-
viser shall, at least annually, engage
an independent auditor, who has appro-
priate technical training or experience
and proficiency, and so represents in
writing to the fiduciary adviser, to:

(A) Conduct an audit of the invest-
ment advice arrangements for compli-
ance with the requirements of this sec-
tion; and

(B) Within 60 days following comple-
tion of the audit, issue a written report
to the fiduciary adviser and, except
with respect to an arrangement with
an IRA, to each fiduciary who author-
ized the use of the investment advice
arrangement, in accordance with para-
graph (b)(5) of this section, that—

(1) Identifies the fiduciary adviser,

(2) Indicates the type of arrangement
(i.e., fee leveling, computer models, or
both),

(3) If the arrangement uses computer
models, or both computer models and
fee leveling, indicates the date of the
most recent computer model certifi-
cation, and identifies the eligible in-
vestment expert that provided the cer-
tification, and

(4) Sets forth the specific findings of
the auditor regarding compliance of
the arrangement with the require-
ments of this section.

(ii) With respect to an arrangement
with an IRA, the fiduciary adviser:

(A) Within 30 days following receipt
of the report from the auditor, as de-
scribed in paragraph (b)(6)(1)(B) of this
section, shall furnish a copy of the re-
port to the IRA beneficiary or make
such report available on its Web site,
provided that such beneficiaries are
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provided information, with the infor-
mation required to be disclosed pursu-
ant to paragraph (b)(7) of this section,
concerning the purpose of the report,
and how and where to locate the report
applicable to their account; and

(B) In the event that the report of
the auditor identifies noncompliance
with the requirements of this section,
within 30 days following receipt of the
report from the auditor, shall send a
copy of the report to the Department
of Labor at the following address: In-
vestment Advice Exemption Notifica-
tion, U.S. Department of Labor, Em-
ployee Benefits Security Administra-
tion, Room N-1513, 200 Constitution
Ave., NW., Washington, DC 20210, or
submit a copy electronically to
InvAdvNotification@dol.gov.

(iii) For purposes of this paragraph
(b)(6), an auditor is considered inde-
pendent if it does not have a material
affiliation or material contractual re-
lationship with the person offering the
investment advice arrangement to the
plan or with any designated invest-
ment options under the plan, and does
not have any role in the development
of the investment advice arrangement,
or certification of the computer model
utilized under the arrangement.

(iv) For purposes of this paragraph
(b)(6), the auditor shall review suffi-
cient relevant information to formu-
late an opinion as to whether the in-
vestment advice arrangements, and the
advice provided pursuant thereto, of-
fered by the fiduciary adviser during
the audit period were in compliance
with this section. Nothing in this para-
graph shall preclude an auditor from
using information obtained by sam-
pling, as reasonably determined appro-
priate by the auditor, investment ad-
vice arrangements, and the advice pur-
suant thereto, during the audit period.

(v) The selection of an auditor for
purposes of this paragraph (b)(6) is a fi-
duciary act governed by section
404(a)(1) of ERISA.

() Disclosure to participants. (i) The fi-
duciary adviser must provide, without
charge, to a participant or a bene-
ficiary before the initial provision of
investment advice with regard to any
security or other property offered as an
investment option, a written notifica-
tion of:
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(A) The role of any party that has a
material affiliation or material con-
tractual relationship with the fidu-
ciary adviser in the development of the
investment advice program, and in the
selection of investment options avail-
able under the plan;

(B) The past performance and histor-
ical rates of return of the designated
investment options available under the
plan, to the extent that such informa-
tion is not otherwise provided;

(C) All fees or other compensation
that the fiduciary adviser or any affil-
iate thereof is to receive (including
compensation provided by any third
party) in connection with—

(1) The provision of the advice;

(2) The sale, acquisition, or holding
of any security or other property pur-
suant to such advice; or

(3) Any rollover or other distribution
of plan assets or the investment of dis-
tributed assets in any security or other
property pursuant to such advice;

(D) Any material affiliation or mate-
rial contractual relationship of the fi-
duciary adviser or affiliates thereof in
the security or other property;

(E) The manner, and under what cir-
cumstances, any participant or bene-
ficiary information provided under the
arrangement will be used or disclosed;

(F) The types of services provided by
the fiduciary adviser in connection
with the provision of investment ad-
vice by the fiduciary adviser;

(G) The adviser is acting as a fidu-
ciary of the plan in connection with
the provision of the advice; and

(H) That a recipient of the advice
may separately arrange for the provi-
sion of advice by another adviser that
could have no material affiliation with
and receive no fees or other compensa-
tion in connection with the security or
other property.

(ii)(A) The notification required
under paragraph (b)(7)(i) of this section
must be written in a clear and con-
spicuous manner and in a manner cal-
culated to be understood by the aver-
age plan participant and must be suffi-
ciently accurate and comprehensive to
reasonably apprise such participants
and beneficiaries of the information re-
quired to be provided in the notifica-
tion.
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(B) The appendix to this section con-
tains a model disclosure form that may
be used to provide notification of the
information described in paragraph
(O)(M)(@H)(C) of this section. Use of the
model form is not mandatory. How-
ever, use of an appropriately completed
model disclosure form will be deemed
to satisfy the requirements of para-
graphs (b)(7)(1) and (ii) of this section
with respect to such information.

(iii) The notification required under
paragraph (b)(7)(i) of this section may,
in accordance with 29 CFR 2520.104b-1,
be provided in written or electronic
form.

(iv) With respect to the information
required to be disclosed pursuant to
paragraph (b)(7)(i) of this section, the
fiduciary adviser shall, at all times
during the provision of advisory serv-
ices to the participant or beneficiary
pursuant to the arrangement—

(A) Maintain accurate, up-to-date in-
formation in a form that is consistent
with paragraph (b)(7)(ii) of this section,

(B) Provide, without charge, accu-
rate, up-to-date information to the re-
cipient of the advice no less frequently
than annually,

(C) Provide, without charge, accurate
information to the recipient of the ad-
vice upon request of the recipient, and

(D) Provide, without charge, to the
recipient of the advice any material
change to the information described in
paragraph (b)(7)(i) at a time reasonably
contemporaneous to the change in in-
formation.

(8) Disclosure to authorizing fiduciary.
The fiduciary adviser shall, in connec-
tion with any authorization described
in paragraph (b)(5)(i) of this section,
provide the authorizing fiduciary with
a written notice informing the fidu-
ciary that:

(i) The fiduciary adviser intends to
comply with the conditions of the stat-
utory exemption for investment advice
under section 408(b)(14) and (g) of the
Employee Retirement Income Security
Act and this section;

(ii) The fiduciary adviser’s arrange-
ment will be audited annually by an
independent auditor for compliance
with the requirements of the statutory
exemption and related regulations; and

(iii) The auditor will furnish the au-
thorizing fiduciary a copy of that audi-
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tor’s findings within 60 days of its com-
pletion of the audit.

(9) Other conditions. The requirements
of this paragraph are met if—

(i) The fiduciary adviser provides ap-
propriate disclosure, in connection
with the sale, acquisition, or holding of
the security or other property, in ac-
cordance with all applicable securities
laws,

(ii) Any sale, acquisition, or holding
of a security or other property occurs
solely at the direction of the recipient
of the advice,

(iii) The compensation received by
the fiduciary adviser and affiliates
thereof in connection with the sale, ac-
quisition, or holding of the security or
other property is reasonable, and

(iv) The terms of the sale, acquisi-
tion, or holding of the security or other
property are at least as favorable to
the plan as an arm’s length transaction
would be.

(c) Definitions. For purposes of this
section:

(1) The term ‘‘designated investment
option”> means any investment option
designated by the plan into which par-
ticipants and beneficiaries may direct
the investment of assets held in, or
contributed to, their individual ac-
counts. The term ‘‘designated investment
option’ shall not include ‘‘brokerage
windows,” ‘‘self-directed brokerage ac-
counts,” or similar plan arrangements
that enable participants and bene-
ficiaries to select investments beyond
those designated by the plan. The term
“‘designated investment option’ has the
same meaning as the term ‘‘designated
investment alternative” as defined in 29
CFR 2550.404a-5(h).

(2)(1) The term ‘‘fiduciary adviser”
means, with respect to a plan, a person
who is a fiduciary of the plan by reason
of the provision of investment advice
referred to in section 3(21)(A)({i) of
ERISA by the person to the participant
or beneficiary of the plan and who is—

(A) Registered as an investment ad-
viser under the Investment Advisers
Act of 1940 (15 U.S.C. 80b-1 et seq.) or
under the laws of the State in which
the fiduciary maintains its principal
office and place of business,

(B) A bank or similar financial insti-
tution referred to in section 408(b)(4) of
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ERISA or a savings association (as de-
fined in section 3(b)(1) of the Federal
Deposit Insurance Act (12 TU.S.C.
1813(b)(1)), but only if the advice is pro-
vided through a trust department of
the bank or similar financial institu-
tion or savings association which is
subject to periodic examination and re-
view by Federal or State banking au-
thorities,

(C) An insurance company qualified
to do business under the laws of a
State,

(D) A person registered as a broker or
dealer under the Securities Exchange
Act of 1934 (15 U.S.C. 78a et seq.),

(E) An affiliate of a person described
in paragraphs (¢)(2)(1)(A) through (D),
or

(F) An employee, agent, or registered
representative of a person described in
paragraphs (c)(2)(1)(A) through (E) of
this section who satisfies the require-
ments of applicable insurance, bank-
ing, and securities laws relating to the
provision of advice.

(ii) Except as provided under 29 CFR
2550.408g—-2, a fiduciary adviser includes
any person who develops the computer
model, or markets the computer model
or investment advice program, utilized
in satisfaction of paragraph (b)(4) of
this section.

(3) A ‘“‘registered representative’ of an-
other entity means a person described
in section 3(a)(18) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78c(a)(18))
(substituting the entity for the broker
or dealer referred to in such section) or
a person described in section 202(a)(17)
of the Investment Advisers Act of 1940
(15 U.S.C. 80b—2(a)(17)) (substituting the
entity for the investment adviser re-
ferred to in such section).

(4) ‘“‘Individual Retirement Account’ or
“IRA”’ means—

(i) An individual retirement account
described in section 408(a) of the Code;

(ii) An individual retirement annuity
described in section 408(b) of the Code;

(iii) An Archer MSA described in sec-
tion 220(d) of the Code;

(iv) A health savings account de-
scribed in section 223(d) of the Code;

(v) A Coverdell education savings ac-
count described in section 530 of the
Code;

(vi) A trust, plan, account, or annu-
ity which, at any time, has been deter-
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mined by the Secretary of the Treasury
to be described in any of paragraphs
(c)(4)(i) through (v) of this section;

(vii) A “‘simplified employee pension”
described in section 408(k) of the Code;
or

(viii) A ‘“‘simple retirement account”
described in section 408(p) of the Code.

(5) An ‘“‘affiliate’’ of another person
means—

(i) Any person directly or indirectly
owning, controlling, or holding with
power to vote, 5 percent or more of the
outstanding voting securities of such
other person;

(ii) Any person 5 percent or more of
whose outstanding voting securities
are directly or indirectly owned, con-
trolled, or held with power to vote, by
such other person;

(iii) Any person directly or indirectly
controlling, controlled by, or under
common control with, such other per-
son; and

(iv) Any officer, director, partner, co-
partner, or employee of such other per-
son.

(6)(1) A person with a ‘“‘material affili-
ation” with another person means—

(A) Any affiliate of the other person;

(B) Any person directly or indirectly
owning, controlling, or holding, 5 per-
cent or more of the interests of such
other person; and

(C) Any person 5 percent or more of
whose interests are directly or indi-
rectly owned, controlled, or held, by
such other person.

(ii) For purposes of paragraph (c)(6)(i)
of this section, ‘‘interest” means with
respect to an entity—

(A) The combined voting power of all
classes of stock entitled to vote or the
total value of the shares of all classes
of stock of the entity if the entity is a
corporation;

(B) The capital interest or the profits
interest of the entity if the entity is a
partnership; or

(C) The beneficial interest of the en-
tity if the entity is a trust or unincor-
porated enterprise.

(7) Persons have a ‘‘material contrac-
tual relationship” if payments made by
one person to the other person pursu-
ant to contracts or agreements be-
tween the persons exceed 10 percent of
the gross revenue, on an annual basis,
of such other person.
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(8) ‘““Control” means the power to ex-
ercise a controlling influence over the
management or policies of a person
other than an individual.

(d) Retention of records. The fiduciary
adviser must maintain, for a period of
not less than 6 years after the provi-
sion of investment advice under this
section any records necessary for de-
termining whether the applicable re-
quirements of this section have been
met. A transaction prohibited under
section 406 of ERISA shall not be con-
sidered to have occurred solely because
the records are lost or destroyed prior
to the end of the 6-year period due to
circumstances beyond the control of
the fiduciary adviser.

(e) Noncompliance. (1) The relief from
the prohibited transaction provisions
of section 406 of ERISA and the sanc-
tions resulting from the application of
section 4975 of the Code described in
paragraph (b) of this section shall not
apply to any transaction described in
such paragraphs in connection with the
provision of investment advice to an
individual participant or beneficiary
with respect to which the applicable
conditions of this section have not
been satisfied.

(2) In the case of a pattern or prac-
tice of noncompliance with any of the
applicable conditions of this section,
the relief described in paragraph (b) of
this section shall not apply to any
transaction in connection with the pro-
vision of investment advice provided
by the fiduciary adviser during the pe-
riod over which the pattern or practice
extended.

(f) Effective date and applicability date.
This section shall be effective Decem-
ber 27, 2011. This section shall apply to
transactions described in paragraph (b)
of this section occurring on or after
December 27, 2011.

APPENDIX TO §2550.408G—1

FIDUCIARY ADVISER DISCLOSURE

This document contains important infor-
mation about [enter name of Fiduciary Ad-
viser] and how it is compensated for the in-
vestment advice provided to you. You should
carefully consider this information in your
evaluation of that advice.

[enter name of Fiduciary Adviser] has been
selected to provide investment advisory
services for the [enter name of Plan]. [enter
name of Fiduciary Adviser] will be providing
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these services as a fiduciary under the Em-
ployee Retirement Income Security Act
(ERISA). [enter name of Fiduciary Adviser],
therefore, must act prudently and with only
your interest in mind when providing you
recommendations on how to invest your re-
tirement assets.

COMPENSATION OF THE FIDUCIARY ADVISER
AND RELATED PARTIES

[enter name of Fiduciary Adviser] (is/is not)
compensated by the plan for the advice it
provides. (if compensated by the plan, explain
what and how compensation is charged (e.g.,
asset-based fee, flat fee, per advice)). (If appli-
cable, [enter name of Fiduciary Adviser] is not
compensated on the basis of the invest-
ment(s) selected by you.)

Affiliates of [enter name of Fiduciary Ad-
viser] (if applicable enter, and other parties
with whom [enter name of Fiduciary Adviser]
is related or has a material financial rela-
tionship) also will be providing services for
which they will be compensated. These serv-
ices include: [enter description of services, e.g.,
investment management, transfer agent, custo-
dial, and shareholder services for some/all the
investment funds available under the plan.]

When [enter name of Fiduciary Adviser] rec-
ommends that you invest your assets in an
investment fund of its own or one of its af-
filiates and you follow that advice, [enter
name of Fiduciary Adviser] or that affiliate
will receive compensation from the invest-
ment fund based on the amount you invest.
The amounts that will be paid by you will
vary depending on the particular fund in
which you invest your assets and may range
from % to _ %. Specific information con-
cerning the fees and other charges of each in-
vestment fund is available from [enter source,
such as: your plan administrator, investment
fund provider (possibly with Internet Web site
address)]. This information should be re-
viewed carefully before you make an invest-
ment decision.

(if applicable enter, [enter name of Fiduciary
Adviser] or affiliates of [enter name of Fidu-
ciary Adviser] also receive compensation
from non-affiliated investment funds as a re-
sult of investments you make as a result of
recommendations of [enter name of Fiduciary
Adviser]. The amount of this compensation
also may vary depending on the particular
fund in which you invest. This compensation
may range from % to %. Specific infor-
mation concerning the fees and other
charges of each investment fund is available
from [enter source, such as: your plan adminis-
trator, investment fund provider (possibly with
Internet Web site address)]. This information
should be reviewed carefully before you
make an investment decision.

(if applicable enter, In addition to the
above, [enter name of Fiduciary Adviser] or
affiliates of [enter name of Fiduciary Adviser]
also receive other fees or compensation, such
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as commissions, in connection with the sale,
acquisition or holding of investments se-
lected by you as a result of recommendations
of [enter name of Fiduciary Adviser]. These
amounts are: [enter description of all other fees
or compensation to be received in connection
with sale, acquisition or holding of invest-
ments]. This information should be reviewed
carefully before you make an investment de-
cision.

(if applicable enter, When [enter name of Fi-
duciary Adviser] recommends that you take
a rollover or other distribution of assets
from the plan, or recommends how those as-
sets should subsequently be invested, [enter
name of Fiduciary Adviser] or affiliates of
[enter name of Fiduciary Adviser] will receive
additional fees or compensation. These
amounts are: [enter description of all other fees
or compensation to be received in connection
with any rollover or other distribution of plan
assets or the investment of distributed assets].
This information should be reviewed care-
fully before you make a decision to take a
distribution.

CONSIDER IMPACT OF COMPENSATION ON
ADVICE

The fees and other compensation that
[enter name of Fiduciary Adviser] and its af-
filiates receive on account of assets in [enter
name of Fiduciary Adviser] (enter if applica-
ble, and non-[enter name of Fiduciary Ad-
viser]) investment funds are a significant
source of revenue for the [enter name of Fidu-
ciary Adviser] and its affiliates. You should
carefully consider the impact of any such
fees and compensation in your evaluation of
the investment advice that [enter name of Fi-
duciary Adviser] provides to you. In this re-
gard, you may arrange for the provision of
advice by another adviser that may have no
material affiliation with or receive no com-
pensation in connection with the investment
funds or products offered under the plan.
This type of advice is/is not available
through your plan.

INVESTMENT RETURNS

While understanding investment-related
fees and expenses is important in making in-
formed investment decisions, it is also im-
portant to consider additional information
about your investment options, such as per-
formance, investment strategies and risks.
Specific information related to the past per-
formance and historical rates of return of
the investment options available under the
plan (has/has not) been provided to you by
[enter source, such as: your plan administrator,
investment fund provider]. (if applicable enter,
If not provided to you, the information is at-
tached to this document.)

For options with returns that vary over
time, past performance does not guarantee
how your investment in the option will per-
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form in the future; your investment in these
options could lose money.

PARTIES PARTICIPATING IN DEVELOPMENT OF
ADVICE PROGRAM OR SELECTION OF INVEST-
MENT OPTIONS

Name, and describe role of, affiliates or other
parties with whom the fiduciary adviser has a
material affiliation or contractual relationship
that participated in the development of the in-
vestment advice program (if this is an arrange-
ment that uses computer models) or the selection
of investment options available under the plan.

USE OF PERSONAL INFORMATION

Include a brief explanation of the following—
What personal information will be collected;
How the information will be wused; Parties
with whom information will be shared; How
the information will be protected; and When
and how notice of the Fiduciary Adviser’s pri-
vacy Statement will be available to partici-
pants and beneficiaries.

Should you have any questions about [enter
name of Fiduciary Adviser] or the informa-
tion contained in this document, you may
contact [enter name of contact person for fidu-
ciary adviser, telephone number, address].

[76 FR 66162, Oct. 25, 2011]

§2550.408g—2 Investment advice—fidu-
ciary election.

(a) General. Section 408(g)(11)(A) of
the Employee Retirement Income Se-
curity Act, as amended (ERISA), pro-
vides that a person who develops a
computer model or who markets a
computer model or investment advice
program used in an ‘‘eligible invest-
ment advice arrangement’” shall be
treated as a fiduciary of a plan by rea-
son of the provision of investment ad-
vice referred to in ERISA section
3(21)(A)(ii) to the plan participant or
beneficiary, and shall be treated as a
“fiduciary adviser’” for purposes of
ERISA sections 408(b)(14) and 408(g), ex-
cept that the Secretary of Labor may
prescribe rules under which only one fi-
duciary adviser may elect to be treated
as a fiduciary with respect to the plan.
Section 4975(f)(8)(J)(i) of the Internal
Revenue Code, as amended (the Code),
contains a parallel provision to ERISA
section 408(g)(11)(A) that applies for
purposes of Code sections 4975(d)(17)
and 4975(f)(8). This section sets forth
requirements that must be satisfied in
order for one such fiduciary adviser to
elect to be treated as a fiduciary with
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